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CME Information:
• Claim via link – end of presentation

Credit Statement

The Society of Hospital Medicine designates this live activity for a 
maximum of 1.0 AMA PRA Category 1 CreditTM.  Physicians should 
only claim credit commensurate with the extent of their 
participation in the activity.  

Accreditation Statement

The Society of Hospital Medicine is accredited by the Accreditation 
Council for Continuing Medical Education (ACCME) to provide 
continuing medical education for physicians.



Brief Pre-test
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The faculty and planners of this activity have no relevant 
financial or advisory relationships with ineligible companies 
related to this activity.
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Smith:

Principal, Ivory Door Healthcare Consulting

Expert Witness Testimony (DE, FL, GA, IL, IN, NC, NM, PA, 
VA

Schaffer:

None.



• Being sued: the process

• Data on the liability risks of hospital medicine 

• System approaches to address litigation risk

• Personal approaches to address litigation risk (ipse dixit)

Objectives



• Specific cases or disease syndromes.

• Merits and disadvantages of US/state malpractice environment.

• Data from attorney-client or fiduciary sources.

Non-Objectives—Not Discussed Today!



Process Timeline
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• Successful tort requires all of the following:

1. Generally: lack of a criminal act.
2. Existence of a national standard of care.
3. Presence to defendant of means to deliver standard of care.

• Licensed and certified for independent practice.
• Resources.
• No extraneous circumstances (holiday, crisis standards of care).

4. Deviation from standard of care.  (Can argue to defend care delivered 
in excess of standard)

5. Deviation led to patient harm.
6. Harm led to tangible loss (life, functionality, financial loss, loss of 

relationship) to patient or patient’s family/estate.*

Malpractice Standard



Claims Rates in Hospital Medicine are Trending 
Up

Source: Schaffer AC, Yu-Moe CW, Babayan A, Wachter RM, Einbinder JS. Rates and Characteristics of Medical Malpractice Claims Against Hospitalists. J Hosp Med. 2021 Jul;16(7):390-396.
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Possible Explanations for Trends in Hospitalist Claims 
Rates

Source: Schaffer AC, Yu-Moe CW, Babayan A, Wachter RM, Einbinder JS. Rates and Characteristics of Medical Malpractice Claims Against Hospitalists. J Hosp Med. 2021 Jul;16(7):390-396.



Hospitalist Median Indemnity Payment Amounts are 
High

Source: Schaffer AC, Yu-Moe CW, Babayan A, Wachter RM, Einbinder JS. Rates and Characteristics of Medical Malpractice Claims Against Hospitalists. J Hosp Med. 2021 Jul;16(7):390-396.



Injury Severity in Hospitalist Claims is High

Source: Schaffer AC, Yu-Moe CW, Babayan A, Wachter RM, Einbinder JS. Rates and Characteristics of Medical Malpractice Claims Against Hospitalists. J Hosp Med. 2021 Jul;16(7):390-396.
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Litigation Utilizes the Person Approach to 
Human Error

BMJ 2000;320:768-770.



Tort/Law Quality 
Improvement/Healthcare

Philosophy of Motivation Person Approach System Approach

Motivator Threat of Punishment Multiple

Target Focus Individual(s) Team(s)

Philosophical Goal Disincentivize bad 
behavior, administer 

justice.

Improve outcomes, 
minimize/mitigate harm

from adverse events.

Protection from Litigation Utilizes the System 
Approach to Human Error



Strategies to Reduce Risk
Most patients (> 95%) who are injured due to medical errors do not make a malpractice 
claim
A key question to ask: why do patients decide to file claims?



Strategies to Reduce Risk
These data are derived from depositions of 
patients who made malpractice claims 
against their doctors (n=45)
This information provides us importance 
guidance on behaviors to avoid

Source: Beckman 
HB, et al. The 
doctor-patient 
relationship and 
malpractice. ... 
Archives of 
Internal 
Medicine. Jun 27 
1994;154(12):13
65-1370.



• Investigation of adverse events
• If no fault found  vigorously defend against claim
• If fault found  admit culpability and offer compensation

• 36% decrease in monthly rate of new claims
• 30% decrease in time to resolution
• Decreased costs (total liability, patient-related, legal-related)

Disclosure: U Michigan

Ann Intern Med 2010;153:213-221.



Disclosure and Offer: The Massachusetts 
Experience

Source: Kachalia A, et al. Effects Of A Communication-And-
Resolution Program On Hospitals' Malpractice Claims And 
Costs. Health Aff (Millwood). 2018 Nov;37(11):1836-1844.



Disclosure and Offer: The Massachusetts 
Experience

Source: Kachalia A, et al. Effects Of A Communication-And-
Resolution Program On Hospitals' Malpractice Claims And 
Costs. Health Aff (Millwood). 2018 Nov;37(11):1836-1844.



Disclosure: U Illinois Chicago

Qual Saf Health Care 2010;19;e11.



Best Disclosure Practice
• Immediately see the patient +/- family in person.

• Admit an adverse event and associated harm has occurred.

• Reiterate that any outcome of harm was unintentional. Apologize for the harm.

• Defer all judgments regarding culpability or preventability.

• Make a personal commitment to:
• investigating for causes and fixable remedies to prevent similar events for other patients in the 

future.
• exploring how best support can be provided.
• ultimately telling the patient what you find.

“I don’t know, but I will find out, and I will let you know when I do.”

• Leave the patient. Immediately engage your support resources (Risk/Legal). ERROR REPORT AFTER.



• After being served:

• Little/no chance for you to speak for your own clinical reasoning with 
the plaintiff side.

• Documents will speak for you.

• Deposition of you: primarily as a “material witness”  verifying who 
you are, what you wrote, who you spoke to and what was said, etc.

• Your trial questions and testimony are shaped by your deposition.
• “No surprises” after deposition.

• Arguments for/against justification of your clinical actions will come 
from expert witnesses.

Personal Mitigation of Risk



Expert Witness: The Opinion

Chart 
Review

Literature 
Review Experience

Opinion

Standard of Care

Context



The Most Important Tip

• Practice what you document, document what 
you practice, and document what you think.

• Clinical care documentation:
• Real-time context and engagement
• Documentation read and understood in context

• Legal documentation: 
• Real time context is gone
• Documentation is used to reconstruct context
• CHART-CONTEXT RELATIONSHIP IS REVERSED
• Was the documenting provider engaged?



Brief Post-test



Audience Questions
Submit questions via the chat or Q&A feature in Zoom.
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Medical Liability and Hospital 
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